It is not disputed that MSHA inspector Ona Jones was in.
the cited area during the course of his inspection on
October 23, and 24, 1985 and on both occasions had informed
representatives of management that there was insufficient air
to mine coal at the faces of the No. 1 and 2 entries.  These
mine officials told Jones that they would "get it fixed."

Jones returned to the section on October 29, when he
learned that coal was being mined.  Upon his arrival he saw
the continuous miner backing out of the face.  It had "gassed
out" after encountering an excess of 1% methane.  A methane
check with a methanometer on an extended probe showed 5.1%
methane on the off curtain side and 1.7% on the other side.
The miner operator told Jones that they had also "gassed out"
earlier that shift but they had hung a wing curtain and
cleared the methane.  The shift had begun at 11:00 p.m. on
the 28th and it was then 1:41 a.m.

Section foreman Steve Goldman told Jones that he
measured 18,000 cfm (cubic feet per minute) when he brought
the miner into the face.  It is stipulated that 18,000 cfm
was the minimum air volume required by the ventilation plan
at the inby end of the line curtain while coal is being cut,
mined or loaded.

Inspector Jones' determination of "unwarrantable
failure" was based upon the amount of work he thought would
have to be done to bring the ventilation up to the 18,000 cfm
requirement.  It is not disputed that the gap in the line
curtain along the roof line (4 to 5 feet long and up to 1
foot high) found when the order was issued had existed since
October 23rd.  This is the same condition Jones reported to
management on October 23rd and October 24th.  Air was leaking
through that gap and across the top of the line curtain in 3
or 4 areas where the curtain had slackened up to 4 inches
from the roof.  In one area the line curtain was hanging 8 to
12 inches from the roof along a horizontal distance of
approximately 3 feet.

In addition, the "run-through-drop" (a 20 foot-wide
passageway through the line curtain) was just hanging
"side-by-side."  This also had to be sealed with line
curtain to prevent excessive air leakage in the abatement
process.  Finally, Jones found an area of air leakage located
12 feet' inby the jack in which the curtain had bowed into the
rib.  Additional jacks had to be inserted to prevent this
bowing effect and this correction alone increased the ventila-
tion to 14,805 cfm.  Once the line curtain was pulled to the
roof and the run-through-drop was sealed the ventilation
improved to 19,902 cfm.  It was Jones' opinion that the
section foreman should at least have seen the bow in the line
curtain which in itself seriously restricted the air flow.
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